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FRANK BURNS GOUDY
(A Brief Biographical Sketch by Edward L. Wood of the Denver Bar)
With the death of Justice Frank Burris Goudy on October 14,
1.944, Colorado lost one of her most distinguished citizens. His
natural abilities, unimpeachable integrity, broad education and exten-
sive practical experience brought to the Supreme Court of Colorado a
combination of high qualities that added greatly to its strength and
capacities.
Born in Ouray, Colorado, on February 16, 188 1, the son of Frank
Curtis Goudy and Ida Joella Goudy, he moved with his parents to
Denver in 1889 where he obtained most of his early education. Spe-
cializing in geology and mining, he received an A.B. degree from Stan-
ford University in 1905 and an M.A. degree from Columbia Univer-
sity in 1908. During this period he found time to work in several
Colorado mines and to be a patent surveyor at Ely, Nevada.
After receiving his degree at Columbia, he engaged as an irrigation
engineer in the investigation of the Santa Maria Reservoir above Creede,
Colorado, and shortly thereafter was employed first as mining engineer,
then as mine foreman, for the Smuggler Union Mining Company at
Telluride, Colorado. In 1909, he went to Silverton as consulting
engineer for several mining companies and between 1911 and 1914 he
leased and operated the Congress Mine at Red Mountain between Silver-
ton and Ouray. During this priod he was also consulting engineer for
several canal and reservoir companies in the San Luis Valley of Colo-
rado. It was at this time that he concluded to study law in order to
form an association with his father, Frank C. Goudy, prominent irriga-
tion and insurance lawyer, once Republican nominee for the governor-
ship of Colorado.
Following his admission to the bar in October, 1915, Judge Goudy
was associated in practice with his father in Denver until the death of
the latter in 1924. Immediately thereafter, Judge Goudy succeeded his
father to the positions of president and general manager of a land com-
pany oprating extensive cattle ranches and farms in the San Luis Valley
and president and general manager of canal and reservoir companies in
the San Luis Valley irrigating 160,000 acres of land. He also con-
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tinued in the active practice of corporation, irrigation and insurance law
in Denver between 1924 and 1930, the writer of this article being asso-
ciated with him during that period.
In 1930, Judge Goudy removed to Omaha, Nebraska, where for
six years he supervised the liquidation of distressed farm loans in
Nebraska and Iowa aggregating $28,000,000. Desiring to resume the
general practice of law, he returned in 1936 to the San Luis Valley in
Colorado where he formed a law partnership with Frank L. Shaw of
Monte Vista. He was appointed to the Colorado Supreme Court on
August 31, 1942, by Governor Ralph L. Carr, and as Republican
nominee at the general election in November, 1942, he was elected to
that office for the unexpired six-year term of Justice Otto Bock.
His friendliness and good humor endeared Judge Goudy to all
who knew him, and led to many group associations. He held mem-
berships in the Denver, San Luis Valley, Colorado and American Bar
Associations, in the Park Hill Methodist Church of Denver, Masonic
Orders, the Rotary Club, the Denver Press Club, the University Club,
the Denver Athletic Club, and many others. His family life was suc-
cessful and happy. He married Blanche Estelle Johnson at Sioux City,
Iowa, on October 10, 1910, and he is survived by her, two children
and one grandchild.
Judge Goudy was courageous, industrious, warm-hearted and pre-
eminently fair and patient. These qualities, together with his sympa-
thetic understanding of the problems and attitudes of his fellow men
gained the respect of all his associates. He was admirably equipped
through temperament, knowledge and experience for a juristic career.
His death at the age of 63 is a great loss to the citizens of Colorado.
IN MEMORY OF COLORADO LAWYERS WHO
HAVE GIVEN THEIR LIVES IN THE SERVICE
OF THEIR COUNTRY






CONVENTION PLACES BAR ON CAMPAIGN
FOR IMPROVEMENT OF JUDICIAL SYSTEM
Restriction on Administrative Agencies Urged
Adoption of Mexican Water Treaty Decreed Essential
Oppose Service Tax Re-enactment
In a two-day session, packed with many activities, the forty-seventh
annual convention of the Colorado Bar Association placed the bar on an
aggressive campaign for the improvement of the judicial system and for
the betterment of the lawyer. The convention, which was held at
the Broadmoor Hotel in Colorado Springs on October 13 and 14, 1944,
took action which:
1. Urged the Congress of the United States to pass immediately
Senate Bill 1914 which provides in effect that any attorniey who is
admitted to practice before any federal court or any state supreme court
shall be entitled to practice without further requirement before any
federal board or bureau.
2. Urged the Congress of the United States to pass without
further delay the McCarran-Sumners Bill which provides for standard
methods of administrative procedure and a uniform method of review
of decisions of federal bureaus and boards and requires publicity to be
given to rules and regulations of any such board or bureau.
3. Urged that Congress give immediate approval to the proposed
treaty with Mexico regarding the division of waters in the Colorado
River, declaring the approval of such treaty was fair and just and was
necessary for the economical development of Colorado and the Colorado
River basin states. This action is in opposition to the action of the
House of Delegates of the American Bar Association which disapproved
of the administrative features of this treaty.
4. Adopted a resolution requesting the President to appoint a
committee to undertake the study of the establishment of a non-political
judiciary in the state of Colorado and requesting the committee to
submit plans for judicial tenure and selection.
5. Urged the 1945. legislature not to re-enact the service tax act.
6. Approved four proposed bills relating to the county courts,
one of which limits the selection of county judges to attorneys admitted
to practice in the state of Colorado and over the age of twenty-five years,
but the bill does not apply to the fifth class counties. Another provides
for additional compensation for clerks and their assistants in county
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courts, a third provides for an increase of the salaries of the county
judges outside of Denver and the final bill provides for adoption of the
flat fee system in the various counties in probate matters.
7. Amended the by-laws to provide for a reduction in dues to
newly admitted attorneys for the first three years of their practice and
to provide a method of apportionment of the dues for attorneys joining
the association after the start of a fiscal year.
8. Approved the adoption of committee reports which urged the
ultimate integration of the bar in the state; suggested methods of ap-
proving judicial administration; and provided for expanded programs
dealing with criminal law revision, water law revision, and extended
traffic court conferences.
9. Provided methods to aid lawyers returning from the military
service.
War Memorial Services
This work by the convention was accomplished among constant
reminders of the part the bar association was playing in the war effort.
One of these reminders was a large placard on which were hung small
notebooks addressed to each member of the association serving in the
armed forces. Lawyers were urged to write a note in these booklets
to their friends in service. Another reminder was presence at the
convention of a number of lawyers in military uniform, while another
was the presence of the military legal officers of the various army posts
in this region who had come to attend a conference of legal assistance
officers which was held under the direction of Lt. Col. Milton J. Blake,
Chief of the Legal Assistance Officers of the J. A. G. office in Washing-
ton, D. C. Another reminder was the presentation of awards of merit
by the War Department and by the Navy Department. The Navy
Department award was presented by Capt. Frank N. Roberts and the
War Department award was presented by Lt. Col. Milton J. Blake.
But the most forceful reminder of all was the memorial services in
honor of Colorado lawyers who had given their lives to their country.
The services were conducted by the military personnel of Camp Carson
under the direction of Col. Wilfred Hunt, Commanding Officer. In a
colorful ceremony these army men presented the flag to the convention
while a bugler offstage blew "to the colors." Following this service
one of the Camp Carscn chaplains delivered a short memorial prayer
which was followed by the bugler blowing taps.
Officers Elected
The convention elected as its officers for the coming year Benjamin
E. Sweet, President, Denver; Frank L. Moorhead, President-Elect,
Boulder: Robert G. Smith, Senior Vice-President, Greeley, and Hubert
D. Henry, Denver, Marion F. Miller, La Junta, and Edward L. Dutcher,
Gunnison, as Vice-Presidents. The Board of Governors reappointed
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Vernon Ketring of Denver as Treasurer and the president selected Wm.
Hedges Robinson, Jr., to act again as Secretary.
"Two wars of a single generation challenges America to find a
solution for the difficult and complicated problem of security," Manley
0. Hudson,* Judge of the Permanent Court of International Justice,
declared on Friday night when he gave the annual address before the
association. "The necessity for international organization stands out
with striking clarity," he stated, "and America's seclusion has vanished
in a modern world."
Judge John C. Knox, presiding judge of the Federal District Court
for the Southern District of New York, was the chief speaker at the
Saturday night banquet. Judge Knox pointed out some of the consti-
tutional problems that face the United States in joining international
organizations and urged that we carefully consider the problems which
confront the American people as a result of the coming peace.
The Board of Governors, meeting on the same dates as the conven-
tion, approved the proposed legislation offered to it by the County
Judges' Association relating to salaries for judges and clerks, flat fees,
and requirements to office, and recommended a resolution asking for
ratification of the Mexican Water Treaty, and other resolutions urging
passage by Congress of Senate Bill 1914 and the McCarran-Sumriers
Bill. It rejected a proposal to make lay judges members of the associa-
tion, and approved amendments to the by-laws relating to dues. It
also conferred honorary memberships on Judge Knox and Judge Hud-
son. Wilbur F. Denious was selected by the board as the association
representative to the House of Delegates of the American Bar Association.
War Emergency Committee Meets
The Lawyers' War Emergency Committee held a joint meeting
with th legal assistance officers of the various army fields in the area on
Saturday morning. The meeting was presided over by Lt. Col. Blake
and many problems were discussed which affected the functioning of the
two groups.
The main session of the convention was opened Friday afternoon
and consisted of addresses* by Judge John R. Clark on "Foundational
Topics," Edwin J. Wittelshofer on "Real Estate Standards," Thomas
Keely on "Proposed Changes in Colorado Rules of Procedure" and
G. Walter Bowman on "Proposed Changes in Federal Rules of Proce-
dure."
The Saturday morning session was opened with a symposium on
practice before federal agencies. Speakers for that symposium were
J. Glenn Donaldson, G. Dexter Blount, Martin Kurasch, Allen Moore.
*Judge Hudson's address has been published in full in the American Bar Journal.
*These addresses here have been or will be printed in DICTA.
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Other speakers at the convention were George Evans who spoke
on federal tax law problems and Lt. Col. Milton J. Blake, Capt. Frank
Roberts and Wilbur F. Denious who reported on the American Bar
Association.
On Friday morning section meetings were held by the water
section, the probate, real estate and trust law section, the junior bar
section and the district attorneys' section. The district attorneys' sec-
tion had for its speakers Governor John C. Vivian, who spoke on
"Pardons and Paroles," H. Lawrence Hinkley on "Appeals in Criminal
Cases"; a representative of Staff Judge Advocate's Office on "Coordina-
tion of Civil and Military Authority; Thomas J. Morrissey, on "Our
Present Day Problems"; Judge George A. Luxford on "The Judicial
Point of View,"' and Mr. Harry V. Hilderston on "Outline of School's
Progress to Date."
The water section, after considering proposed legislation to be
presented to the incoming legislature dealing with simplification of notice
and transfer suits, abandonment, burden of proof in transfer cases and
incorporation of mutual ditch companies, considered the Mexico Irriga-
tion Treaty and unanimously adopted a resolution requesting Congress
to ratify this treaty as highly beneficial to Colorado and the Colorado
River states and referring the matter to the main convention for action.
Probate Section Approved Leqislation
At the meeting of the probate, real estate and trust law section
Hubert D. Henry, member of an American Bar Association committee
drafting a model probate code, reported that the draft by the committee
has been completed. This draft will be studied and criticized by the
committee, it being expected to present the committee's final draft to the
section of the American Bar Association at the 1945 annual meeting.
In view of this situation the Colorado section approved amend-
ments to about a dozen sections, deemed necessary to fill deficiencies until
the complete code can be studied. These amendments relate to notice to
creditors, filing claims, and making some sections jibe with the six-month
period for filing claims. It also approved a new investment statute for
fiduciaries, which is not covered by the model code.
The final wording of the amendments was left to the legislation
committees of the section and the County Judges' Association.
The new officers and council of the section are Floyd Walpole,
Chairman, Denver; Benjamin F. Koperlik, Vice-Chairman, Pueblo; and
Albert S. Isbill, Secretary-Treasurer, Denver. The council members
are Harold Ward Gardner, Golden; John L. Griffith, Denver; Judge
William A. Mason, Glenwood Springs; G. Russel Miller, Colorado
Springs: Harry Petersen, Pueblo; and Benjamin A. Woodcock, Greeley.
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With most of its members in the armed services, the Junior Bar
Section elected as officers: William R. Newcomb, Denver, as Chairman;
Warren Kent Robinson, Denver, as Vice-Chairman; Ruth Gottlieb,
Denver, Secretary; and Donald M. Lesher, Denver, Treasurer.
A group of representatives from each bar association in the state
met on Friday morning to discuss real estate standards. This meeting
was called by Edward J. Wittelshofer, state committee chairman, to
bring about a uniform state-wide system of real estate standards to re-
place the present county or regional standards now in effect in many
parts of the state. This meeting laid the groundwork for a system of
standards which it is hoped to be put into effect in the near future.
The convention was preceded by a meeting of the district judges'
association on Thursday. This group discussed methods of court
administration with the clerks of the various courts. The association
selected Judge Henry S. Lindsley of Denver as President for the coming
year.
The county judges' association also met Thursday and selected as
its officers Win. E. Buck of Boulder, President; Judge Irvin E. Jones of
Colorado Springs, Vice-President; and Judge Hubert Glover of Pueblo,
Secretary. The county judges' association decided to sponsor legisla-
tion relating to the same type of legislation which will be sponsored by
the bar association and in addition certain amendments to the proposed
code which will also be sponsored by the probate, real estate and trust
law section.
Entertainment at the Friday luncheon of the convention was pro-
vided by the El Paso County Bar Association who secured Paul Fox,
an expert in the art of legerdemain, and the Saturday luncheon group
were entertained by a very delightful biblical story presented by T. E.
Munson of Sterling.
Fundamental Observationst
By HON. JOHN R. CLARK*
The year hand on the clock of Father Time has again completed its
circuit and we are privileged once more to extend our salutations and
greetings to this gathering of grand fellows-the bar of Colorado-in
convention assembled. It is our sincere hope that by means of this
meeting you may not only satisfactorily transact the business of your
association and, while so engaged, gain much information and useful
knowledge to aid you in your future labors, but also that from it you
may derive a degree of relaxation from the grind you have been obliged
tPresident's Annual Address, Colorado Bar Association, October 13, 1944.
*District Judge, retiring president Colorado Bar Association.
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to follow during these past trying months. Also, that you may expe-
rience much joy and pleasure through your association here together
and may become inspired with new ideas and new ideals to sustain you
over the rough spots until we meet again.
The past year has, in many respects, been difficult; circumstances
and situations frequently presenting hindrances and obstacles that only
a brave heart and courageous soul could surmount. Due to the stress of
war new and strange conditions affecting the social, political and
economic structures of all peoples have presented themselves, and all of
which are of deep concern to lawyers. Anxiety over the welfare and
safety of loved ones in the armed services of our country has not added
to that peace of mind one involved in attempted solution of such knotty
problems should like to enjoy. With some three hundred licensed Colo-
rado lawyers gone from their desks to active duty in various military
assignments, those who have remained to carry on in the practice have
been overworked. Regardless of this added burden, the great majority
of us left on the home front have answered the call of duty to con-
tribute of our limited time and resources in the performance of many
war-connected tasks.
It may not seem here remiss that we be reminded of how, during
the early stages of this superconflict, in the eyes of many military and
governmental authorities, lawyers, as a class, were considered useless
from the standpoint of war service. With brutal frankness we were
appraised in this connection at "less than a dime a dozen." Unwilling
to sit back and sulk under such a rebuff, we dug in our toes and searched
about for ways in which we too might demonstrate our patriotism
through service. It is not my purpose here to detail the many impor-
tant functions we found open to us, nor the very worth-while services
we have rendered. Some of these will be demonstrated here at this con-
vntion; others you well know. Suffice to say that in many present
military and service activities legal talent and law-trained personnel is
today recognized as essential. We not only have convinced those who
first ridiculed us, but we have won our place in the sun, retained our
self-respect and now enjoy the confidence and esteem of all fair-minded
persons who know anything of our war-connected activities.
Opportunity is now afforded me, should it be my pleasure, to re-
port to you my activities in your behalf during the year that it has been
my privilege to serve as president of your association. This I choose to
forego, since it would be but idle effort. What has been accom-
plished you already are, or should be, acquainted with. The various
reports of committees to be presented for your consideration give further
detail. Wherein we have failed to attain desired results is now water
under the bridge and useless to account. We have taken pride in the
accomplishment of certain objectives and felt chagrin in our failure
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of success in others. Officers and committees have encountered exceed-
ing difficulty in finding available time, even at considerable sacrifice to
their private affairs, to accomplish the work of your association. Re-
gardless, many committees have labored long and well in your behalf.
Some have remained dormant. To such as have carried on in the face
of these difficult circumstances, words fail to express my personal
gratitude, and they are entitled to yours. In casting up the score to
determine whether or not your president is entitled to a passing grade,
we pray that your judgment may be merciful and tempered with
charity. May it be said, at least, that he has tried!
Regardless of objectives, completed or unattained, one may not
serve a year in this capacity without, through such experience, reaching
certain deductions concerning things which either had not occurred to
him at all, or had been only hazy in conception beforehand. There-
fore, rather than devote this report to problems on the road over which
we have already come, I conceive it to be a higher duty to undertake to
set forth certain conclusions and observations which, in my humble
judgment, are foundational to the success of your associated interests.
I.
While I, personally, have been accorded full respect and every
courtesy to which the high office of president of your association is
entitled, and for all of which I am duly appreciative, nevertheless the
fact remains that not only your state association but likewise its affil-
iated local associations are frequently criticized by certain of our own
members. Sometimes objection is voiced either as to policy or method
with respect to some project under way, or perhaps already completed.
More frequently, the critic repeats the old, hard-worn query: "Why
don't they?" "Why waste time on the bar association? They don't
do anything." By "they," such a griper refers to the officers and com-
mittees of the association. But who is this association? It is you,
Mr. Lawyer! You lawyers from Denver and Durango, Leadville and
Loveland, Greeley and Grand Junction, Colorado Springs, Steamboat
Springs, Pagosa, Idaho Hot Sulphur and Glenwood Springs, and from
every other Springs, valley, prairie and mountain town of Colorado.
This is your association! Yes, Mr. Critic, yours, too! If it isn't
doing anything, or its program or policy in what it is doing doesn't
suit you, that is your fault and is probably due to the fact that you are
standing on the side lines with the hooters instead of being in here
pitching with the rooters. Let us argue out these diversities of opinion
within our family circle, reach agreement in accordance with majority
opinion and then unite behind the program whether or not we like all
its aspects personally. We lawyers are target enough of brickbats
hurled our way by those not of our profession. Let us be of one
mind; get together, be together and stick together, hell or high water,
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and we shall enjoy the respect, if not the admiration, of all well-
disposed men. Our resolutions will have greater effect, our opinions
more respect, and our petitions more consideration
II,
Somewhat along the same train of thought that prompted the
above observation is another matter which it seems to me should be
mentioned, and here again I am not prompted by any personal
experience but only by desire to clarify what to me seems a mis-
conception in the minds of some. My remarks are in no wise personal
but intended only for the good of the organization. Some of our
members seem to have the impression that their sole duty to the
association, aside from payment of dues, is to select and elect its
officers. That from then on everything is up to the officers-a "Let
George do it" attitude. In the first place, it is unfair to place this
responsibility entirely upon your officers. Secondly, even if the offlicers
are willing to undertake the full task, they cannot do the job without
help from the membership and lots of it. Committees are appointed
for certain purposes. Some function expertly and smoothly;. and some
not at all. But most importantly, and the thought I want to stress,
is that the form of government of the association is representative. In
theory your officers are your servants and not your masters, and all of
them prefer to be so regarded. It is your association, not theirs. You
should determine the policies and program and direct your officers to
execute them. This you may do here from the convention floor, as
you are the supreme authority, if you care to take the time to formulate
your programs, but that task usually cannot all be accomplished from
only one general meeting a year. Therefore, the Board of Governors
is set up as the legislative body, charged with the duty of formulating
such policies as you may direct or approve, or as to the board, as your
representatives, may seem fit and proper. I urge that all affiliated locals
work closely with their respective representatives on the Board of
Governors. Your officers, and your Board of Governors, prefer that
they be directed in their actions by you, rather than be left to flounder
along as best they may, taking the chance that what, in their judg-
ment, may seem wise may be considered otherwise by you.
III.
The report of your Committtee on Grievances and Ethics pub-
lished some weeks ago in The Weekly Journal bespeaks the reliability
and high standards of the Colorado Bar. During the past year, how-
ever, there have come to my desk direct, three separate complaints
against lawyers of this bar concerning collection items: One from a
client, one from a forwarding agency and one from a forwarding
lawyer from another state. Feeling sure that no breach of ethics was
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involved in any instance, I did not refer any of them to the Committee
on Grievances. I have not been advised, but I venture the guess that the
committee had a number of such instances called to its attention.
Now, I am not concerned over whether such items are successfully
handled. I am mindful that forwarders of even small accounts, and
especially forwarding agencies, can and frequently do make nuisances
of themselves by insisting upon prompt replies to useless inquiries,
and often demand more time and attention than many other matters
of far greater importance require. None the less, we must recognize
the fact whenever we fail to answer inquiries, even though useless
ones, and eventually create the feeling on the part of client or for-
warder that his business is either being neglected, improperly handled,
or, and worse yet, that the collection has been made and remittance is
being withheld, we plant the seed of distrust and subject not only
ourselves but the whole legal profession to criticism. In my opinion,
failure of full public confidence in lawyers as a class is traceable to
our engagement in commercial transactions more than to any other
single branch of practice. By its very nature it relates professionalism
too intimately with commercialism. The result is a difficult, if not a
dangerous, situation. Even though much progress has been made within
comparatively recent years to eliminate many of the pitfalls of such
alliance, and that many high-minded and very ethical lawyers engage
in this line of work, we also must recognize the fact that much of that
class of work is actually performed by those who are not lawyers
and who care nothing for the standards maintained by lawyers.
Also, that for their transgressions we, too, must suffer. Because
of these circumstances, and other reasons which I need not detail, but
which will occur to you, I am firmly of the belief that if the lawyers
of this association who handle commercial items should organize
among themselves a section at which these various problems might
be separately discussed and considered much effective reform and
regulation could be accomplished, resulting in great benefit to those
participating i~n the section, as well as considerable good to the whole
bar. I recommend the formation of such a section.
IV.
You have doubtless all been following rather closely the agitation
among bar associations and lawyers throughout the country with
respect to the enhanced growth in number as well as in power of
administrative agencies. The American Bar Association has taken
hold of this problem in a big way, and many state associations are
following suit. The California Bar, particularly, seems to have accom-
plished much with respect to state agencies. Your Committee on
Improvement of Judicial Administration has done some work along
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Therefore, I recommend the setting up of a separate committee to
make such study and suggestions with respect to this important mat-
ter as may seem proper and practicable. Further, I would urge the
personal interest and close co-operation of every lawyer in the state
in the work of that'committee, as it seems to me very vital.
V.
Throughout the year the office of your president has been be-
sieged by solicitations to lend or pledge the support of the Colorado
Bar to numerous movements designed for and said to be in the public
interest. Many were perhaps worthwhile and worthy of support,
but to all such as did not pertain directly to lawyers or the work of
lawyers we declined participation. We are not designed to conduct
ourselves in the capacity of a service club, nor is it wise that we under-
take to do so. We can acquire ample enemies for ourselves even when
we confiine our activities to our own field and mind our own business.
Should any member of this organization individually desire to lend
support to such projects I should be the last to criticize him but my
firm belief is that your bar association should confine its activities to
things of concern only to lawyers as lawyers and not as members of
the general public.
Without some amplification this statement might be misunder-
stood. No profession, no group of persons, more seriously regards the
call of service in the community or in the public interest than does
this great profession of ours. In every important movement of that
character lawyers are to be found at or near the fountain-head. This is
proper and desirable because lawyers, by training and experience, are
particularly fitted for such leadership. But these activities attract
lawyers as individuals, and are not such as their bar association should
participate in. On the other hand, the program of the associated bar
is not and should not be one exclusively of self-interest. Whatever
aspersions may have been cast our way, no one has yet accused us of
being a "pressure group," and my hope and belief is that no one
ever can seriously make that charge. Should we undertake to use our
concentrated power in accomplishment of a purely selfish purpose,
members of our own organization would be the first to condemn us.
What we do, while of benefit to us, is likewise in the public interest.
We undertake problems of legal procedure and administration.
Frequently advocated reforms mean sacrifice of dollars in our pockets,
but we promote them nevertheless in the interest of justice and public
welfare. We are interested in legislation because statutory enactments
constitute a huge source of all our law, and law is the raw material
in which we work and from which we build. From the nature of our
work, and in natural consequence of it, we are interested in politics,
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but in this respect I sometimes feel that our interest should be less
partisan and more patriotic. We should be less concerned with party
platforms, but more concerned about fundamental principles. With
politics, in its true sense as the science of government, we should be
deeply concerned, not only as loyal citizens of this great Republic, but
likewise from the standpoint of self-interest as lawyers.
We, as lawyers, know that throughout history the great battles
for human liberty have been fought within the restricted area of the
halls of justice, rather than by strength of arms on the fields hallowed
by the blood of heros. We, as lawyers, know that it is the accumula-
tion of injustices allowed to linger and fester in the body politic that
causes war. We, as lawyers, believe that there are certain underlying
principles of social guidance as unerring in their effect as are fundamental
laws of more accurate sciences. We, as American lawyers, believe "that
government, in whatever form, is created by and exists for, the citizen,
as opposed to the theory that the citizen exists for the glory and power
of government."
This is a decade of vast change. The world is going through the
pangs of re-birth. What may result is of extreme importance to every
individual, but it is of vastly greater importance to lawyers than to
any other class because they, by virtue of precept and tradition, are,
as they ever have been, the guardians and trustees of all civil liberties.
Lawyers cannot escape this responsibility even should they prefer to
shirk it; which they would not.
In the confusion and excitement of this day we may for a time
become bewildered, but 'we shall regain our bearings and, if given
opportunity in time, set the compass of the Ship of State to bring her
safely to harbor once again. We may, for a time, in certain quarters,
lack popularity, but being more or less unused to it, and caring little
about popular acclaim anyway, that phase shall concern us little.
Dictators despise lawyers, as witness past events in Germany and Italy,
where to put to death, into prison camps, or banish, all lawyers who
would not serve as tools and henchmen to do their bidding was the
first order of the self-appointed masters. Mass administration through
commissions, boards and bureaus at the capitals of the states and
nation has almost assumed the roll of dictatorship. Certainly this
theory of dispensing justice enmasse rather than each case being deter-
mined upon its own peculiar facts and circumstances, the rule to which
we are accustomed, is not in accord with our standard of right and
equity. Furthermore, it is detrimental to our professional self-interest.
Fewer lawyers are necessary under such mass government than under
our conception of justice where every man is to be judged individually
-punished for his own transgressions, but not penalized for the wrong
doings of his neighbor.
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Lawyers today, my brethren of the bench and bar, are under the
gun and, both professionally and as free citizens who love liberty and
who are sworn to uphold justice, face the greatest challenge since the
days of the American Revolution. We must get under this thing that
overshadows us and by united effort solve its riddle and overcome its
power, that Freedom, Liberty and Justice may be retained. We must
not relax or fall asleep at the switch. And to this end we must do
everything within our power to present a unified and united front. It
is unjust and unfair that we who belong to the Colorado Bar Associ-
ation should shoulder the task rightly belonging to all Colorado
lawyers. Therefore, I advocate and emphatically urge that we bend
our effort to the complete unification of the Colorado Bar at the
earliest date feasible.
"If a builder of a house for someone, even though he has
not yet completed it, if then the walls seem toppling the builder
must make the walls solid from his own means"
is a quotation over four thousand years old.
Says- Mr. Rix in an article in the Journal of the American Judica-
ture Society: "Now the termites of absolutism, of state socialism, of
inflexible codes of administrative bodies, threaten to topple the walls
of the structure in the countries of its origin just when the world has
its greatest opportunity to accept the design."
My brethren, we are the builders of that house, never yet finished!
Shall we obey the ancient law and, even at the cost of our own means
"make the walls solid?"
"Our Fathers in a wondrous age
Ere yet the earth was small,
Ensured to us an heritage,
And doubted not at all
That we, the children of their heart,
Which then did beat so high,
In later time should play like part
For our posterity.
"Then, fretful, murmur not they gave
So great a charge to keep,
Nor dream that awestruck Time shall save
Their labor while we sleep.
Dear-bought and clear, a thousand year
Our fathers' title runs.
Make we likewise their sacrifice,
Defrauding not our sons."
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Proposed Amendments to the Federal Rules
of Civil Proceduret
By G. WALTER BOWMAN*
The Federal Rules of Civil Procedure have been in effect since
September 16, 1938, and during this six-year period we have become
familiar with them and can say that they are a tremendous success,
and their success is a fine tribute to judges of the federal courts and to
the federal bar; their worth has been recognized and has served as a
model for state procedure, and many states, including Colorado, have
adopted Rules of Civil Procedure, in place of outmoded procedures.
The aim of the Federal Rules is announced in Rule I. "They
shall be construed to secure just, speedy and inexpensive determination
of every action."
The underlying thought of the drafters of these rules was that
they be simple and easily understood; however, during the time that
has elapsed, we find that lawyers were not accustomed to rules that
were simple and easily understood, and that they renewed their study
of the law, and as a result the federal judges have handed down numerous
decisions on the rules.
Our experience with the rules now shows that they need some
clarification, and certain amendments are necessary to this end.
The Advisory Committe has prepared a preliminary draft of
proposed amendments to the Rules, which has been distributed to the
bench and bar with a request for criticism and suggestions to be placed
in their hands before December 15, 1944.
Rule 6 (b) Time.
Rule 6 (b) is a rule of general application giving wide discretion
to the Court to enlarge time limits or revive them after they have expired.
the only exception stated in the rule being a prohibition against en-
larging the time specified in Rule 59, that is to make motions for new
trial within ten days, and one against enlarging the time fixed by statute
for taking an appeal, that is three months.'
It should also be noted that Rule 6 (b), itself, contains no limi-
tation of time within which the court may exercise its discretion, and
since the expiration of the term does not end its power, there is now no
time limit on the exercise of its discretion under this rule.' Some other
tAn address before Colorado Bar Association, October 13, 1944.
*Of the Denver Bar, Clerk of the U. S. District Court, Colorado.
'Section 230 Title 28 USC.
'Page 4 of Preliminary Draft of proposed Amendments to Rules of Civil Proce-
dure for the District Courts of the U. S.
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rules which contain time limits which may be set aside under this rule
are:
Rules 25, 50(b) and (d), and 60 (b).'
There is also Rule 73 (g), which makes provision for the court
to extend the time for filing and docketing the record on appeal, if the
order of extension is made before the expiration of forty days. One
court in construing Rule 6 (b) held upon a motion made after the
expiration of the forty-day period, that it could permit the docketing
on a showing of excusable neglect, and the contrary has been held in
other courts.' Alternative 2.
This alternative would deny to the courts the right to enlarge
the time, except to the extent specifically stated in Rules 25, 60 (b) and
73 (g). It would remove the present prohibition against extending the
time limits specified in subdivision (b) and (d) of Rule 59, that is to
make motions for new trials, and allow such motions, as well as those
under 50 (b), that is for judgment notwithstanding the verdict, and
under 52 (b) that is for the amendment of findings and modification
or vacation of an existing judgment, to be made at any time without
time limit. The argument for this alternative is that the courts should
have the widest discretion, on a proper showing, at any time to relieve
a party from an unjust judgment, and that such relief is more impor-
tant than fixing a definite time for ending the litigation and producing
finality of judgments. Alternative 3.
This goes further than alternative 2, and would prevent the court
from enlarging the time except to the extent and under the conditions
stated in Rules 25, 50 (b), 52 (b), 59 (b) and (d), 60 (b) and
73 (g).
The main problem here is one directly affecting the finality of
judgments,' and the proposition that where there is a specific rule and
a general rule, which should govern? This can be determined by the
adoption of either of Alternatives 2 or 3, the one adopted depending
an the extent to which you desire to limit the scope of Rule 6 (b).
Rule 12, Pleadings.
There are three alernatives presented for consideration.
Alternative 1.
(a) First some minor changes are made and all references to
bill of particulars is deleted, and a new sentence has been added, "The
time for a party to plead or otherwise move under this rule may be
'Page 5 of Preliminary Draft of Proposed Amendments.
'Mutual Benefit Health &i Accident Ass'n vs Snyder, (6 C. A. 6th, 1940) 109;
Fed (2nd) 469, and in Burke vs Canfield- (App. D. C. 1940), 111 Fed (2nd) 526.
'Pre. Draft of Proposed Amendments to Rules of Civ. Pro. page 8.7Pre. Draft of Proposed Amendments to Rules of Civ. Pro. Page 3.
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extended by a written stipulation of the parties without approval of
the court." This sentence was added to avoid the results of a decision
of the Court,' wherein it was held that the parties may not extend the
time for answer, or for the performance of other acts under the rules,
by a stipulation unapproved by the Court. Such a stipulation is not
binding on the court or the parties; the only extension of time is found
in Rule 6 (b).
(b) adds the defense "(7), failure to join an indispensable
party" cures an omisison in the rules, which were heretofore silent as
to the mode of raising such failure.'
e. Again in this subdivision all reference to bill of particulars
has been eliminated, and there has been added the phrase, "where the
pleading is so vague or ambiguous that the party cannot frame an
answer or a responsive pleading thereto." The motion provided for is
confined to one or more definite statements, to be obtained only in
extreme cases where the movant cannot frame an answer or a reply to
the pleadings in question. With respect to preparation for trial, the
party is properly relegated to the various methods of examination and
discovery provided in the rules for that purpose."
Rule 12 (e) as originally drawn has been the subject of more
judicial ruling than any other part of the rules, and has been much
criticized by commentators, judges, and members of the bar.
It is clear that the framers of the rules did not intend that the
compliance with Rule 8 that the pleadings be short and plain, would
subject a plaintiff to a motion for a bill of particulars under Rule 12 (e),
therefore the bench, bar and commentators have recommended the abso-
lute abolishment of Rule 12 (e) to simplify procedure and to facilitate
the determination of litigation.1
Perhaps the advisory committee felt that lawyers were so accus-
tomed to getting further information by bill of particulars that they
thought the modification as suggested would remedy the situation better
than the complete abolishment of the rule. I believe it is a step in the
right direction, and not so drastic as abolishment thereof.
(h) adds the phrase, "except (2) that the defense of failure
to prove a claim upon which relief can be granted, the defense of failure
to join an indispensable party, and the objection of failure to prove
a legal defense to a claim may also be made at the trial on the merits."
'Orange Theatre Corp. vs Rayherstz Amusement Co. (CCA 3d 1942 130, Fed
(2nd) 185.
'Pre-Draft of Proposed Amendments to Rules-Page 15. See Commentary-
Manner of Raising Objections of Non-joinder of Indispensable Party (1940) 2nd Fed.
Rules Serv. 658 and (1942) 5 Fed. Rules Serv. 820. In one case-United States vs.
Metropolitan Life Insurance Co. (E. D. Pa. 1941) 36 F Supp. 399,-the failure to
join an indispensable party was raised under Rule 12 (c).
"0Pre. Draft of Proposed Amendments to Rules-page 16.
'Pre. Draft of Proposed Amendments to Rules-page 16.
276 DICTA
The revision of subdivision (h) is in line with the changes made
in subdivision (g) and the language of the rule has been revised to indi-
cate its intent more clearly. By the amendment all available defenses
and objections to pleadings not properly presented are waived, with the
exception of matters expressly enumerated. The defenses stated in
clause (2) go to the very heart of the action and its succesful prosecu-
tion, and thus may be raised at the trial. The addition in clause (3)
of the phrase relating to indispensable parties is one of necessity."
Alternative 2.
This alternative provides for the disposition of certain motions as
a motion for a summary judgment and to be disposed of as provided
in Rule 56. Since we still have Rule 56, I believe that this alternative
should be rejected since it would tend to confuse the pleader as to which
rule would apply and the best that can be said for this alternative is that
perhaps it would save the filing of a second motion.
Alternative 3.
Accomplishes much the same result as Alternative 2.) :'
Rule 56 (c)
The amendment of Rule 56 (c) resolves a doubt as to the exact
meaning of the deleted phrase "except as to the amount of damages,"
by adding the sentence, "A summary judgment may be given on the
issue of liability alone as distinguished from the amount of damages."
It is intended to make it clear that the right to summary recovery may
be determined by preliminary order and the precise amount of the recov-
ery or damages be left for trial."
To Rule 56 an alternative rule has been proposed to be considered
with alternative 3 of Rule 12 in the event that the same is adopted.
Rule 71 A
Rule 71 A. is a new rule inserted with regard to the procedure in
the condemnation of property, for public use. This is an attempt to
harmonize the procedure which has varied in the many states. C. V.
Marmaduke, Jr., Assistant United States Attorney for the District of
Colorado, who has handled the greater portion of the condemnations
in this District, suggests among other changes the following:
Line 47, to and including line 53, Page 81, Rule 71-A provides:
"* * * The defendants shall appear and defend, and that in case
of failure to do so, judgment by default will be entered and that
thereafter they cannot raise any question of the plaintiff's right to
condemn or as to the value of the property and can be heard
only as to their rights to share in the distribution of the
award. * * *"
'Pre. Draft of Proposed Amendments to Rules-Page 17.
"Pre. Draft of Proposed Amendments to Rules-Page 19.
143 Moore's Federal Practice-page 3186. Pre. Draft of Proposed Amendments to
Rules-page 67.
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The Government is not at that point in the case prepared to
introduce evidence of value and the defendant would probably not be
so prepared.
The Colorado statute provides that just compensation shall be
determined by a jury or by commissioners. A jury cannot be empaneled
or commissioners appointed at this point in the procedure. The effect
would be to deny property owners the right to introduce testimony at
a hearing thereafter held and the only testimony that could be received
would be the government's evidence of value. I doubt if such part of
the rule would be constitutional, as it requires the defendant's day in
court to be at the time when the Colorado procedure does not provide
for hearing on value.
Line 92 to 95, Page 82, of the same rule provides: " * * * Copies
of the notice shall also be posted in a conspicuous place on each lot,
parcel or tract of the 'unknown owners' * * * "
Unknown owners should apply to persons interested in tracts
the record title of which is ascertainable. In many instances, the prop-
erty has been subdivided but there is no actual construction of roads,
alleys, streets, and no monuments within the area. Therefore, it would
be impossible to post o notice on a particular lot or tract with any
degree of accuracy. Also, never in any condemnation suit filed in
Colorado has there been a lot or tract owned by an unknown owner.
Abstracts always show the name of the owner. In one case which in-
volved 212 acres there were approximately 800 different owners, which
would have required notices being posted on 800 different lots, not
one of which lots could have been located without a survey.
Rule 73.
Which presents two alternatives. To Rule 73 (a) has been added
the following sentence, "After notice of appeal has been filed but before
the appeal has been docketed as provided in Rule 73 (g), the District
Court may dismiss an appeal on stipulation of the parties or upon
motion of the appellant."
By this amendment the district court is given express power to
dismiss an appeal on stipulation or upon the motion of the appellant
after the notice of appeal has been filed but before the appeal is docketed
in the circuit court. This makes it possible to avoid the useless formality
and expense of docketing the appeal and then dismissing it in the appel-
late court, as when the parties have agreed to a settlement and wish to
protect their rights."
"1Pre. Draft of Proposed Amendments to Rules-Page 95. Heretofore, the gen-
eral view has been that once notice of appeal is filed the district court has no authority
to proceed further in the matter, except in aid of the appal or under Rule 60 (a) until
it has received the mandate of the appellate court. Miller vs. U.S.- 14 Fed. (2nd) 267:
Fiske vs. Wallace 115 Fed. (2nd) 1003 cert. den. 314 U.S. 663; Schram vs. Saftey
Inv. Co. 45 F. Supp. 636. In re Chinn Ben Shin-4 Fed. Rules Serv. 73 a 42:
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Alternative 2.
Alternative 2 adds in addition to the sentence above mentioned in
the first alternative a second paragraph, "An appeal to a circuit court of
appeals shall be taken within thirty days after written notice by a party
to the aggrieved party of the entry of the judgment complained of, proof
of which notice shall be filed within five days after service or, if such
notice be not served and filed, then forty days from such entry."
This would reduce the time for filing notice of appeal from the
statutory period of three months"6 to thirty days if notice is given, or
to forty days if notice is not given. It is an attempt to unify the civil
rule on appeal with Section 25 a of the Bankruptcy Act, by the adop-
tion of Section 25 (a) of the Bankruptcy Act, by the adoption of
Section 25 (a) as a part of the civil rules. The general order in
bankruptcy'7 provides that appeals in bankruptcy matters shall be regu-
lated by the rules governing appeals in civil actions, including the rules of
civil procedure. Since the method of appeal in bankruptcy matters
needs no clarification, I do not believe that this should become the
basis of reducing the time for appeal in civil cases. It is apparent that the
time for appeal should be shorter in bankruptcy matters in view of the
fact that it is in the nature of a second appeal, it having been previously
heard by the court on a record and petition for review from the referee
in bankruptcy.
Rule 75-Record on Appeal to a Circuit Court of Appeals
(a) This subdivision is amended by the insertion of, "unless
the appellee has already served and filed a designation," and the insertion
of, "If the appellee files the original designation, the parties shall pro-
ceed under subdivisions (b) and (d) of this rule as if the appellee
were the appellant," giving the appellee the right to take the initiative
in filing the designation of matters to be included in the record for trans-
mission to the appellate court, where an appellant is slow or fails to
act promptly."
(b) and (g). The changes in the subdivision are designed to
eliminate the necessity for a second copy of the transcript, which is a
saving in the expense of perfecting an appeal.
(d) The addition of the phrase, "No assignment of errors need
by incorporated in the record on appeal * *" only emphasizes the fact
that assignment of errors are not to be required or included in the
record on appeal, and it also eliminates any necessity for cross-assign-
ments of error.
'"Sec. 230 Title 28 U.S.C.
"General Order in Bankruptcy No. 36.
"Pre. Draft of Proposed Amendments to Civil Rules-Page 103.
"6Pre. Draft of Proposed Amendments to Civil Rules-Page 103.
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Rule 77-District Courts and Clerks
(d) Amendment proposed is, "The time to appeal shall start
from the entry of a judgment, and for this purpose all parties are
charged with knowledge or the entry. Notification of the entry of an
order or judgment shall be given immediately by the clerk by mail in
the manner provided for in Rule 5 upon every party affected by the
order or judgment who is not in default for failure to appear, and he
should make a note in the docket of the mailing."
At the end of this sentence I would suggest the addition of the
phrase, "except when said judgment is entered on the stipulation of the
parties, then notice shall not be given."
The reason for my suggested amendment is obvious, since the rule
makes no exception, the clerk would have to send the notice, although
the order was entered on stipulation with all parties present.
The amendment proposed by the Advisory Committee makes it
clear that for the purpose of appeal it is incumbent upon all parties to
inform themselves of the entry of a judgment. Thus notification by the
clerk is merely for the convenience of litigants, and lack of notification
has no operative effect upon the time for appeal, nor does it authorize
the court to relieve a party from the consequences of a lack of knowledge
of the entry.' This amendment avoids such situations as the one aris-
ing in Hill vs. Haws (1944) 320 U.S. 520.
Rule 81.
To Rule 81 (a) 2, I would suggest the addition of a phrase,
"including proceedings under the Food and Drugs Act. '
This would clarify this rule, since Rule 81 (a) 1 specifically pro-
vides, "These rules do not apply to proceedings in admiralty." Pro-
ceedings under the Food and Drugs Act are brought under admiralty
practice, and are forfeitures of property for violation of a statute of the
United States, and thereby are construed to come under the provisions
of subdivision 2 of said Rule 81, which provides, "In the following
proceedings appeals are governed by these rules, * * * and forfeiture of
property for violation of a statute of the United States."
It has been held that food and drugs condemnation proceedings
partake of both admiralty and law; the seizure is made under admiralty
procedure, and is thereafter so conducted, unless an answer to the bill
is filed, in which case the Federal Rules will apply' while in an admiralty
case the court held that the Federal Rules of Civil Procedure do not
'Pre. Draft of Proposed Amendments to Civil Rules-Page 108.
'Title 21 U.S.C.-Food and Drugs Act.
'1943 Supp. of Moore's Federal Practice page 3427. In United States vs. 23
Bottles, etc. (D.Ore.) 3 D. J. Bull 18, 1 Fed. Rules Serv. 81 a 11, Case No. 1. See
also Coffey vs. U.S. (1886) 117 U. S. 233; 443 Cans of Frozen Egg Products vs.
U.S. 1912, 226 U.S. 172.
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apply in admiralty, appellate jurisdiction in admiralty depends upon
substantial compliance with general appeal statute.'
In conclusion it is my recommendation that a committee be ap-
pointed to study the proposed amendments to the Civil Rules, and that
their recommendations be given to the Advisory Committee, with a
resolution of approval of the Colorado Bar Association.
'Compania vs. Georgia Hardwood Lumber Co., (C.C.A. 5, 1944) 141 Fed.
(2nd) 652 reversing F. Supp. 402.
